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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 19, 1991. 
The following are decisions of the United States Customs Service de- 
termined to be of sufficient interest or importance to warrant publica- 
tion in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 92-11) 


This ruling concerns the proper tariff classification of sets of gar- 
ments not packaged at the time of importation so as to be immediately 
identifiable as suits. Intent of importer defines and determines 
classification. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, May 20, 1991. 
File: HQ 088423 
CLA-2 CO:R:C:T 088423 HP 


Category: Classification 
Tariff No.: 6211.43.0040; 6211.43.0050 


Ms. Susan Moret! 

ATTORNEY IN Fact 

TLR-Tortat Loaistics Resource, INc. 
P.O. Box 30419 

Portland, OR 97230 


Re: Whether sets of garments which are not packed together in such a 
manner that they are readily identifiable as suits at the time of im- 
portation are classifiable as such depends upon the intent of the im- 
porter. Documentation; track suit; purchase order. 
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Dear Ms. Moret !: 

This is in reply to your letter of November 21, 1990, concerning the 
tariff classification of shorts and track suits, produced in Malaysia or 
Hong Kong, under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). Please reference your client J.M. Associates, 
Inc. The shorts have been ruled upon by our New York office; please ref- 
erence New York Ruling Letter (NYRL) 858700. 


Facts: 


The merchandise at issue consists of two combinations of unisex jack- 
ets and pants. The first, style Y306 jacket and style Y206 pants, consists 
of a jacket with a full front opening, a zipper extending to the top of the 
collar, zippered slant pockets at the waist, elasticized cuffs and waist, 
and a rear yoke extending more than halfway down the back and cover- 
ing a mesh liner. The pants have an elasticized waist with no break, side 
seam pockets, and zippers ending half way up the leg from the elas- 
ticized cuffs. Both garments are constructed of 100% woven nylon. You 
state that these garments will be manufactured in different companies 
in Malaysia, then sent to a consolidator for shipment to the United 
States. Although imported in equal quantities on the same ship, entered 
on the same entry, and sold as “sets” in the United States, the garments 
will be packaged separately at the time of importation. Purchase orders 
submitted with your request indicate that the tops and bottoms will 
each be pre-packed in cartons of thirty. 

The second combination, style U900, consists of a jacket with a full 
front zippered opening, zippered, slant pockets at the waist, elasticized 
cuffs and waist, a drawstring at the waist, and a rear yoke extending 
more than half way down the back and covering a mesh liner. The trou- 
sers have zippers extending from the cuffs to the waist, have adjustable 
snap tabs at the waist, and are unlined. They are constructed of 100% 
woven nylon. 


Issue: 


Whether the combinations are considered track suits under the 
HTSUSA? 


Law and Analysis: 
Style U900 


In HRL 087511 of January 14, 1991. we stated: 

It is our opinion that “necessary changes in points of detail,” 
from knitted track suits to woven, allow the presence of a liner with 
the ability to both breathe and to wick away perspiration. Track 
suits with a woven outer shell and an inner lining capable of impart- 
ing the characteristics enumerated above are therefore classifiable 
in heading 6211, HTSUSA, as track suits. 


Style U900, therefore, is clearly a track suit. 
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Styles Y306/Y206 


Style Y306/Y206 is clearly constructed and designed as a track suit. 
However, as we state above: 


these garments will be manufactured in different companies in Ma- 
laysia, then sent to a consolidator for shipment to the United 
States. Although imported in equal quantities on the same ship, en- 
tered on the same entry, and sold as “sets” in the United States., the 
garments will be packaged separately at the time of importation. 
Purchase orders submitted with your request indicate that the tops 
and bottoms will each be pre-packaged in cartons of thirty. 


We must therefore decide whether a track suit, which is wearing apparel 
made up of, without exception, more than one component, may be classi- 
fied as a track suit when those multiple components are separately pack- 
aged as described above. 

At issue is whether this merchandise, upon entering the United 
States is to be classified based upon its “condition as imported,” or how 
it is “put up for retail sale.” Following the “condition as imported” prin- 
ciple, since the track suit components are not imported together, they 
must be classified as separates. The latter precept holds that since the 
components are said to be marketed as sets, “put up [together] for retail 
sale,” the merchandise may be classified as a track suit. See HRL 083458 
of August 31, 1990 (Asana Yoga suit, shirt and pants primarily marketed 
and sold together (put up for retail sale), imported as one top and one 
bottom in polyurethane bag (condition as imported), classifiable as en- 
semble). 

While it is undoubtedly true that the “retail sale” option places a 
heavy burden upon Customs field personnel, i.e., authenticating im- 
porters’ claims as to how their merchandise will be sold, it is our opinion 
that allowing packaging to govern how wearing apparel which is invari- 
ably made up of more than one matching component is classified, e.g., 
track suits, suits, pajamas (see HRL 088101 of February 26, 1991 (“gar- 
ments fit the general description of typical men’s pajama bottoms and 
should be classified as such, whether imported separately or with tops as 
sets [emphasis added])), has overwhelming potential for abuse. There- 
fore, whether sets of garments which are not packed together in such a 
manner that they are readily identifiable as suits at the time of importa- 
tion are classifiable as such depends upon the intent of the importer. If, 
at the time of importation, the importer has bona fide intention to sell 
the suit components as suits, as evidenced by the documentation in the 
entry package, then the merchandise, in absence of evidence to the con- 
trary, is classifiable as suits. If, at the time of importation, the importer 
has bona fide intention to sell the suit components separately, as evi- 
denced by the documentation in the entry package, then the merchan- 
dise, in the absence of evidence to the contrary, is classified as separates. 
If information is received that the garments are merchandised in a man- 
ner not consonant with the entered classification, action under 19 U.S.C 
§ 1592 may of course be appropriate. 
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In the instant matter, your letter requests a binding ruling for, inter 
alia, a “track suit.” In addition, the purchase orders submitted with 
your request describe 12,000 pieces of both jackets and pants, in corre- 
sponding sizes and colors. This, when combined with your statement 
that the garments will be sold as track suits, provides the justification 
for classification as such. 


Holding: 
As a result of the foregoing, the instant merchandise is classified as 
follows: 


Track Suir TROUSERS 


* * * under subheading 6211.43.0040, HTSUSA, textile category 
648, as track suits, ski-suits and swimwear; other garments, other 
garments, women’s or girls’, of man-made fibers, track suits, trou- 
sers. The applicable rate of duty is 17 percent ad valorem. 


TRACK SUIT JACKETS 


* * * under subheading 6211.43.0050, HTSUSA, textile category 
635; as track suits, ski-suits and swimwear; other garments, other 
garments, women’s or girls’, of man-made fibers, track suit, other. 
The applicable rate of duty is 17 percent ad valorem. 


The designated textile and apparel category may be subdivided into 
parts. If so, visa and quota requirements applicable to the subject mer- 
chandise may be affected. Since part categories are the result of interna- 
tional bilateral agreements which are subject to frequent negotiations 
and changes, to obtain the most current information available, we sug- 
gest that you check, close to the time of shipment, the Status Report On 
Current Import Quotas (Restraint Levels), an issuance of the U.S. Cus- 
toms Service, which is updated weekly and is available at your local Cus- 
toms office. 

Due to the changeable nature of the statistical annotation (the ninth 
and tenth digits of the classification) and the restraint (quota/visa) cate- 
gories, you should contact your local Customs office prior to importing 
the merchandise to determine the current status of any import re- 
straints or requirements. 


Marvin M. AMERNICK, 
(For John Durant, Director, 
Commercial Rulings Division.) 
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(C.S.D. 92-12) 


This ruling holds that an importer’s payment for providing technical in- 
formation and the granting of a non-exclusive license to make, use 
and sell specific machines and parts is not warrantable as part of 
transaction value under sections 402(b)(1)(D) and (E). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, June 19, 1991. 
File: HQ 544656 
VAL CO:R:C:V 544656 VLB 
Category: Valuation 
District DirEcToR OF CuSTOMS 
One Virginia Avenue 
Wilmington, North Carolina 28401 


Re: Dutiability of royalty payments made by Rieter Corporation to 
Rieter Machine Works, Ltd.; IA 8/91. 


Dear Sir: 

This is in response to your memorandum (APP-6—DD-CO:HAB), 
dated January 17, 1991, requesting internal advice on transactions in- 
volving Rieter Corporation, a U.S. company, (hereinafter referred to as 
“the importer”), and Rieter Machine Works, Ltd. (hereinafter referred 


to as “Swiss Rieter”), a Swiss corporation. The importer is Swiss 
Rieter’s wholly owed American subsidiary. 


Facts: 

The importer is purchasing components for textile machines from 
Swiss Rieter. Subsequent to importation, the importer is assembling the 
components, and in some instances combining the imported compo- 
nents with U.S. components, to produce the finished textile machines. 
Counsel for the importer states that “[a]t present, on a cost basis the 
“U.S. content” of the machines that are manufactured by [the importer] 
in the United States varies from as much as eighty-five percent (85%) to 
between fifteen and twenty percent (15-20%), depending on the ma- 
chine model.” 

Pursuant to a “Technical Services Agreement” (“the Agreement”), 
dated July 1, 1980, between Swiss Rieter and Rieter Machine Works, 
Inc. (the predecessor in interest to Rieter Corporation), Swiss Rieter 
provides the importer with the following: 


technical information and know-how, including drawings, prints, 
specifications, designs, lists of materials, standards, samples, mod- 
els and other information as may be required by [the importer] to 
enable the fabrication, subassembly, assembly and manufacture of 
Selected Machines. 


See, Agreement, Article 2.01. 
In addition, under Article 2.02 of the Agreement, Swiss Rieter 
granted the importer “non-exclusive licenses and rights to make, have 
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made, use and sell the Selected Machines and parts thereof.” In consid- 
eration of Swiss Rieter supplying the importer with the technical infor- 
mation and granting the license under Article 2 of the Agreement, the 
importer must pay “a royalty based on the invoice sales price “ex works” 
of [importer], Spartanburg, for the Selected Machines and parts thereof 
produced or assembled by [the importer] under this Agreement.” Agree- 
ment, Article 7.01. 


Issue: 

Whether the importer’s payment to Swiss Reiter in consideration for 
Swiss Reiter providing technical information and granting a non-exclu- 
sive license to make, use and sell specified machines and parts is to be 
included in the transaction value of imported machines parts. 


Law and Analysis: 

As you know, transaction value, the preferred method of appraise- 
ment, is defined in section 402(b), Tariff Act of 1930, as amended by the 
Trade Agreements Act of 1979 (19 U.S.C. 1401a(b); TAA), as the “price 
actually paid or payable for the merchandise when sold for exportation 
to the United States.” 

In addition, sections 402(b)(1)(D) and (E) of the TAA provide for addi- 
tions to the price actually paid or payable for: 


(D) any royalty or license fee related to the imported merchandise 


that the buyer is required to pay, directly or indirectly, as a condi- 
tion of the sale of the imported merchandise for exportation to the 
United States; and 

(E) the proceeds of any subsequent resale, disposal, or use of the im- 
ported merchandise that accrue, directly or indirectly, to the seller. 


We are assuming for purposes of this ruling that transaction value is 
the proper method of appraisement for the imported merchandise. Al- 
though, we note that the importer and Swiss Rieter are related parties 
under section 402(g) of the TAA. Therefore, the transfer price between 
the importer and Swiss Reiter is acceptable for transaction value pur- 
poses if it meets one of the tests set out in section 402(b)(2)(B). We do not 
have enough information to determine whether one of the tests has been 
met. 

Counsel for the importer contends that the royalty payments made by 
the importer to Swiss Rieter are not dutiable under either section 
402(b)(1)(D) or section 402(b)(1)(E). The Statement of Administrative 
Action (“SAA”), specifically adopted by Congress when the TAA passed, 
contains an explanation of section 402(b)(1)(D). In the SAA, Congress 
explained that “[a]dditions for royalties and license fees will be limited 
to those that the buyer is required to pay, directly or indirectly, as a con- 
dition of the sale of the imported merchandise for exportation to the 
United States.” See Customs Blue Book, 10/81, at p. 48. 

Counsel for the importer cites Headquarters Letter Ruling (“HRL”) 
542900, referred to as TAA #56, dated December 9, 1982, to support the 
contention that the royalty payment made by the importer to Swiss 
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Reiter is not related to the merchandise. In TAA #56, the importer pro- 
duced finished microjectors from microjector components and steel bars 
which it purchased from B, its parent company in England. The finished 
articles were then resold to C for use as part of diesel fuel infection 
equipment on C’s vehicles. The importer and B entered into an agree- 
ment in which the importer agreed to pay B, on a quarterly basis, a 5% 
royalty-trademark fee. The fee was based on the difference between the 
importer’s purchase price for the imported components and the resale 
price of the completed microjectors in the U.S. 

In TAA #56, Customs was unable to determine conclusively from the 
agreement between the importer and the foreign seller whether the roy- 
alty-trademark fees were required as a condition of the sale of the im- 
ported merchandise. However, the value of the imported components 
was specifically excluded from the royalty computation formula; there- 
fore, the fee was not “related to the imported merchandise” as required 
in subparagraph (D) of section 402(b)(1). 

Counsel contends that TAA #56 is controlling in the present case due 
to the fact that the payments by the importer to Swiss Rieter are calcu- 
lated on the basis of the sales price of the finished products rather than 
on the cost of the imported components. Counsel further argues that a 
substantial portion of the royalty is based on value that is added in the 
U.S. Moreover, there is no contractual obligation that any of the parts 
used by the importer in manufacturing the machines be purchased for 
Swiss Rieter. 

Counsel also cites HRL 543773, dated August 28, 1986, to support the 
importer’s position. In HRL 543773, the licensor entered into an “Assis- 
tance Agreement” with its parent company under which the licensor 
was given the right to sublicense to any subsidiary the right to use trade- 
marks, inventions, technical date, and techniques. One of the sub- 
licenses was at issue. The sublicense agreement provided that the 
licensee had the right to use, in North America, the trademarks and all 
inventions, technical data and techniques, including patents and stan- 
dard operating procedures, which were owned by the licensor, or to 
which the licensor had rights pursuant to the “Assistance Agreement”. 
In consideration, the licensee agreed to pay the licensor a 5% royalty on 
net sales of the imported merchandise sold by the licensee. The licensee 
did not purchase the imported merchandise from the licensor, but 
rather, the goods were sold to the licensee by other related parties. 

Customs held that the royalty payments in HRL 543773 were not “re- 
lated to the imported merchandise” and were not paid “as a condition of 
the sale of the imported merchandise.” The payments were not con- 
nected to the ownership or importation of the merchandise, but rather, 
the payment was for the use of the trademarks and techniques with re- 
gard to the product. Moreover, the royalty agreement did not use the 
value of the product in royalty computation formula. The amount of the 
royalty to be paid by the licensee to the licensor was determined by sales 
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volume after importation. Thus, the payments were not dutiable royal- 
ties under section 402(b)(1)(D). 

Counsel contends that HRL 543773 is also controlling in the present 
situations. Counsel states that the royalty the importer pays is paid for 
the use of technical information and know-how necessary to manufac- 
ture certain machines in the U.S. 

The final case that counsel cites is HRL 543529, dated October 7, 
1985. The licensee entered into an agreement with the licensor to pur- 
chase and import a chemical as a powder and in final dosage form as in- 
jectable ampules under trademark. The agreement contained a 
provision requiring the licensee to pay the licensor license fees/royalties 
for the use, sale and manufacture of the product in the U.S. The fees 
were calculated as a percentage of net domestic sales. In addition, the 
licensee paid a premium for territorial exclusivity as well as minimum 
royalties for use of patent rights, trade secrets, etc. 

In HRL 543529, Customs held that the royalty payments were not du- 
tiable under section 402(b)(1)(D). The fees were not connected to the 
ownership or importation of the products; but rather, the fees were for 
the use, manufacture and sale of the product in the U.S. The royalty 
agreement also used the post importation sales volume as the method of 
calculation, not the value of the imported product. 

Counsel asserts that the present case is analogous to HRL 543529 due 
to the fact that the royalty paid by the importer is paid for the right to 
use, manufacture and sell machines in the U.S. In addition, the royalty 
is calculated, not on the basis of the value of the imported merchandise, 
but on the basis of the sales price of the finished product. Counsel also 
points out that although some of the parts used to manufacture the ma- 
chines are purchased from Swiss Rieter, no such purchases are required. 
Thus, counsel concludes that the royalty payments are not related to the 
imported merchandise nor paid as a condition of sale of the imported 
merchandise. 

The cited rulings reveal that to determine whether royalty payments 
are “related to the imported merchandise” and paid “as a condition of 
sale of the imported merchandise”, Customs has looked to whether the 
fees were connected to the importation or ownership of the imported 
merchandise. See, HRL 543773. In the present case, the payments from 
the importer to Swiss Rieter are not connected to the importation or the 
ownership of the imported machine components. Rather, the payments 
are for technical information and know-how related using the compo- 
nents in the process assembling and manufacturing machines after the 
components are imported. 

In addition, Customs has examined how the fee is calculated. For ex- 
ample, in TAA #56 and HRL 543773 the value of the imported compo- 
nents was specifically excluded from the royalty computation formula; 
therefore, Customs held that the fees were not related to the imported 
merchandise. Similarly, in HRL 543529, the fees were based on the post 
importation sales volume of a finished product in the U.S., not the value 
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of the imported product. Thus, Customs held that the fees were not re- 
lated to the imported merchandise and were not a condition of sale of the 
imported merchandise. 

These cases are controlling in the present situation. In this case, the 
fees are based on the “ex works” price of the finished machines, which 
include U.S. components, not solely on the value of the imported compo- 
nents. Moreover, the importer must pay the fees to Swiss Rieter regard- 
less of whether the importer purchases any parts from Swiss Rieter. 
Therefore, we hold that the payments made by the importer to Swiss 
Rieter are not related to the imported merchandise, nor are the pay- 
ments a condition of sale of the imported merchandise for purposes of 
section 402(b)(1)(D). 

We must also consider whether the importer’s payments to Swiss 
Reiter would be considered to be proceeds of a subsequent resale, dis- 
posal or use of the imported merchandise under section 402(b)(1)(E) of 
the TAA. As you may know, and as counsel has pointed out, Customs has 
taken the position in the past that is a payment is examined under sec- 
tion 402(b)(1)(D) of the TAA, Customs does not have the statutory 
authority to examine the payment under the “proceeds” provision, sec- 
tion 402(b)(1)(E). 

However, on February 4, 1991, Customs issued HRL 544436 (C.S.D. 
91-6), wherein we held that this approach was inconsistent with the 
statutory language and the legislative history of the TAA. As a result, 
Customs can and will look at “royalty” payments under both provisions. 
Under 19 CFR 177.9(d)(3) this ruling is effective on the date it was is- 
sued, due to the fact that it modified several prior rulings. Therefore, we 
cannot examine or apply the proceeds provision to the importer’s en- 
tries prior to February 4, 1991. 

For the entries after February 4, 1991, we must determine whether 
the proceeds provision is applicable. Under section 402(b)(1)(E) pro- 
ceeds of any subsequent resale, disposal, or use of the imported mer- 
chandise that accrue directly, or indirectly, to the seller must be added to 
the price actually paid or payable to arrive at transaction value. The de- 
termination of whether an addition will be made is determined on a 
case-by-case basis depending on the facts of each transaction. 

In a supplemental submission, dated May 31, 1991, counsel for the 
importer argues that the facts in HRL 544436 differ from the facts of the 
present case. Therefore, HRL 544436 is not controlling in this case. 

In HRL 544436, the importer paid the foreign seller for the exclusive 
right to sell specified products in a given territory, as well as manufac- 
ture the products (although the importer was not manufacturing the 
products) in the U.S. The payments were based on a percentage of the 
invoice resale price of the imported products. We held that the payments 
were not dutiable under section 402(b)(1)(D) of the TAA, but rather, 
were dutiable as proceeds of a subsequent resale under section 
402(b)(1)(E). 
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In the present case, unlike HRL 544436, the payments are not based 
on the resale of the imported product. Rather, the payments are based 
on the resale of a finished product that includes U.S. components. Thus, 
a substantial portion of the payments is based on components that were 
not imported. As a result, we hold that the payments made by the im- 
porter to Swiss Rieter are not dutiable under section 402(b)(1)(E) of the 
TAA. 


Holding: 
The payments made by the importer are not includable in transaction 
value under either section 402(b)(1)(D) or 402(b)(1)(E). 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 92-13) 


This ruling holds that duty-paid, imported merchandise used in manu- 
facture by a corporation prior to filing for bankruptcy may be desig- 
nated as a basis for drawback on articles produced by the same 
corporation after the bankruptcy filing (19 U.S.C. 1313(b), 19 CFR 
191.32(a)(3), 11 U.S.C. 541(b) and (c)(2), 11 U.S.C. 1107(a) and 11 
U.S.C. 1141). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, July 1, 1991. 


File: HQ 223158 
DRA-2-01-CO:R:C:E 223158 DHS 
Category: Drawback 


Mr. JAMEs F. Hout 

Jim Hott & Son, Inc. 

11448 52nd Road N. 

West Palm Beach, Florida 33411-9035 


Re: The use requirement in substitution manufacturing drawback 19 
U.S.C. 1313(b); 19 CFR 191.32(a)(3). 


DEAR Mr. Ho tt: 

This is in response to your letter, dated April 19, 1991, in which you 
request a ruling regarding the effect upon the receipt of drawback under 
19 U.S.C. 1313(b) when a corporation has filed for a reorganization of 
the corporation under Chapter 11 of the bankruptcy statute. 
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Facts: 


You have stated that a U.S. corporation has been conducting draw- 
back operations under an approved drawback contract (T.D. 85110). 
During 1989 and 1990 the corporation used in their production process a 
quantity of imported, duty paid merchandise as required by the draw- 
back provisions. 

In January, 1991, this corporation filed a petition for reorganization 
under Chapter 11 with the U.S. Bankruptcy Court. A Chief Executive 
Officer was appointed to operate the corporation by the Court on March 
1, 1991. You state that the corporation has not changed its name, factory 
location or the manufacturing operations. 

Now that the corporation has filed for reorganization, it plans to pro- 
duce articles for exportation using substituted merchandise of the same 
kind and quality as imported. 


Issue: 


Under 19 U.S.C. 1313(b), may imported, duty-paid merchandise used 
in manufacture by a corporation prior to filing for reorganization under 
Chapter 11 of the bankruptcy statute be designated as a basis for draw- 
back on articles manufactured by the same corporation after filing for 
bankruptcy? 


Law and Analysis: 


The use requirement under 19 U.S.C. 1313(b) does not require the 
ownership of the duty-paid designated and substituted merchandise by 
the manufacturer or producer. See, C.S.D. 90-94. It does require that 
the same legal entity use both the designated and the substituted mer- 
chandise in the manufacture or production of articles. See, C.S.D. 86-11. 

With respect to this principle, we note that the right to drawback is a 
transferable property interest and may be passed to a successor-in-in- 
terest. See, C.S.D. 79-354 and C.S.D. 79-257. 

Limitations have been placed on the transferability of this right. For 
instance, in C.S.D. 89-12, dated December 15, 1988, we concluded that 
merchandise used in manufacture by a division of one corporation may 
not be designated as a basis for drawback on articles manufactured by 
another corporation after the latter has acquired the division. 

We noted in that case that imported designated merchandise used by 
a corporation prior to merger or consolidation was not a basis for draw- 
back since a merger or consolidation creates a new and distinct entity. 

With respect to the applicable provisions of the bankruptcy code, we 
bring your attention to the following provisions. 

The contents of the property of the estate is set forth in 11 U.S.C. 541. 
This section provides that the commencement of a case under section 
301, 302 or 303 of title 11 creates an estate. Such estate is comprised of 
the property outlined in the section, wherever located and by whomever 
held. In pertinent part, this property includes all legal and equitable in- 
terests of the debtor in property as of the commencement of the case ex- 
cept as provided in subsection (b) and (c)(2) of this section. The estate 
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also comprises any interest in property that the estate acquires after the 
commencement of the case. 

The rights, powers, and duties of a debtor in possession under the 
bankruptcy code is addressed in 11 U.S.C. 1107(a). This section provides 
that a debtor in possession shall have-all the rights, * * *, and powers, 
and shall perform all the functions and duties, * * *, of a trustee serving 
in a case under this chapter, subject to any limitations on a trustee un- 
der this chapter, and to such limitations or conditions as the court 
prescribes. 

Finally, 11 U.S.C. 1141 states that the confirmation of a plan vests all 
the property of the estate in the debtor, except as otherwise provided in 
the plan or the order confirming the plan. It is released from all claims 
and interests of creditors, equity security holders and general partners. 

We are not aware of the present status of the bankruptcy proceeding 
as it applies to this corporation. Nor is there sufficient information to 
determine the interest of the estate or debtor with respect to the prop- 
erty involved. Based upon the information provided, and the provisions 
and cases stated above, it is our belief that a new legal entity has not 
been established by filing for reorganization under Chapter 11. There- 
fore, there is nothing in the provisions which would prevent the draw- 
back rights from applying to the corporation in issue. The imported 
designated merchandise used by the corporation prior to filing for reor- 
ganization may be designated as a basis for drawback on articles manu- 
factured by the same corporation after filing. 

A contrary result would be obtained, as required by the above cited 
provisions and cases, if any additional information, order by the court, 
or plan confirming that a different legal entity has been established. 


Holding: 

Based upon the foregoing, the imported designated merchandise used 
by the corporation prior to filing for reorganization may be designated 
as a basis for drawback on articles manufactured by the same corpora- 
tion after filing subject to the provisions above. 

JOHN DuRANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


(C.S.D. 92-14) 


This ruling holds that books, in order to satisfy the close proximity re- 
quirement of 19 CFR 134.46, must have the country of origin marking 
on the same side or surface as the place reference (e.g., if the place ref- 
erence is on the back cover of the book, the country of origin marking 
must also be on the back cover of the book). Headquarters Ruling 
731663 of July 18, 1989 is clarified. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, September 23, 1991. 
File: HQ 734164 
MAR-2-05 CO:R:C:V 734164 RSD 
Category: Marking 
AREA DIRECTOR OF CUSTOMS 
New YorK SEAPORT 
6 World Trade Center 
New York, New York 10048-0945 


Re: The country origin of marking of books, title page, close proximity; 
19 CFR 134.41, 19 CFR 134.46, HQ 7316683 clarified. 


DEAR Sir: 


This is in response to your memorandum dated May 1, 1991, request- 
ing internal advice on the country of origin marking requirements for 
books. 


Facts: 


Your memorandum indicates that there is a lack of uniformity in the 
enforcement of the country of origin marking requirements for books 
among the various ports. In particular, you request clarification on the 
marking requirements when a U.S. address appears on a book in a place 
that is not in close proximity to the country of origin marking. For exam- 
ple, a book printed in a foreign country will often have a U.S. address on 
the back cover, but the country of origin marking will only appear on the 
title page. 

You point out that in HQ 731663, Customs stated that: 


Because retail purchasers could reasonably expect to find all the 
pertinent publication, printing and copyright information related 
toa book on either the front or back of the title page and could there- 
fore, look at the title page if they were confused by information ap- 
pearing elsewhere, an importer satisfies 19 CFR 134.46 if the 
country of origin is placed on the front or back of the title page and 
otherwise complies with the requirements of 19 CFR 134.46 


In the holding of HQ 731663 Customs states “if there is a foreign ref- 
erence to a country other than the country of origin on the title page ofa 
book, 19 CFR 1324.46 is satisfied if the country of origin appears on the 
front or back of the title page.” You interpret this ruling to mean that 
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when a reference to a place name other than the country of origin ap- 
pears anywhere on the book, the close proximity requirement of 19 CFR 
134.46 is satisfied if the country of origin marking is on the title page. 
However, this view is not uniformly held by Customs officers in the field. 
Like any other article, many Customs officials believe that in order to 
satisfy the close proximity requirement of 13 CFR 134.46, the country of 
origin must appear near the U.S. address or the place reference in ques- 
tion. 


Issue: 


Does placing the country of origin marking on the title page of books 
automatically satisfy the close proximity requirements of 19 CFR 
134.46? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Congressional in- 
tent in enacting 19 U.S.C. 1304 was that the ultimate purchaser should 
be able to know by an inspection of the marking on the imported goods 
the country of which the goods is the product. The evident purpose is to 
mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will. United 
States v. Friedlaender & Co., 27 C.C.P.A. 297 at 302. 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. As provided in section 134.41, Customs Regulations (19 CFR 
134.41), the country of origin marking is considered to be conspicuous if 
the ultimate purchaser in the U.S. is able to find the marking easily and 
read it without strain. 

In addition, section 134.46, Customs Regulations (19 CFR 134.46), re- 
quires that when the name of any city or locality in the U.S., or the name 
of any foreign country or locality other than the name of the country or 
locality in which the article was manufactured or produced, appear on 
an imported article or its container, there shall appear, legibly and per- 
manently, in close proximity to such words, letters or name, and in at 
least a comparable size, the name of the country of origin preceded by 
“Made in,” “Product of,” or other words of similar meaning. Customs 
has ruled that in order to satisfy the close proximity requirement, the 
country of origin marking must generally appear on the same side(s) or 
surface(s) in which the name of the locality other than the country of ori- 
gin appears (HQ 708994, dated April 24, 1978). The purpose of 19 CFR 
134.46 is to prevent the possibility of misleading or deceiving the ulti- 
mate purchaser as to the origin of the imported article. 
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In accordance with our previous ruling on books cited above, we reit- 
erate that either the front or back of the title page of a book is a conspicu- 
ous location to put the country of origin marking, which would satisfy 
the requirements of 19 CFR 134.41. Other locations may also satisfy the 
conspicuousness requirement so long as the marking is easy to find. 
However, HQ 731663 did not modify Customs’ basic position on the 
close proximity requirement of 19 CFR 134.46, i.e., that if the require- 
ments of 19 CFR 134.46 are triggered by a reference to a place on an arti- 
cle or its container, then the country of origin marking must also appear 
near to the place reference. We can find no reason to treat books differ- 
ently than other articles. 

As indicated above, in the holding of HQ 731663, it was stated that “if 
there is a foreign reference to a country other than the country of origin 
on the title page of a book, 19 CFR 134.46 is satisfied if the country of 
origin appears on the front or back of the title page (emphasis added).” 
The intent of this ruling was to indicate that the close proximity require- 
ment of 19 CFR 134.46 would be satisfied even if the country of origin 
marking was on front of the title page when a U.S. address was on the 
back of the title page or vice versa. This was based on the observation 
that the purchaser who looked at the title page would likely view both 
the front and back of the title page for all the pertinent information. 
However, simply putting the country of origin marking on the title page 
does not satisfy the close proximity requirement, ifa U.S. or other refer- 
ence to a place other than the country of origin appears in another loca- 
tion of the book. In other words, if the place reference is on the back 
cover of a book, then to satisfy the close proximity requirement of 19 
CFR 134.46 the country of origin marking must also be on the back 
cover. 

We recognize that there has been a great deal of confusion regarding 
the country of origin marking of books and that different ports may have 
enforced the country of origin marking law differently. We also realize 
that book makers and publishers may have been under the impression 
that the country of origin marking requirements would be satisfied as 
long as they put the country of origin marking on the title page. Accord- 
ingly, in order to allow the industry time to make any adjustments nec- 
essary to comply, we will delay the effective date of this ruling until six 
(6) months from date of publication of this ruling in the Customs BULLE- 
TIN. During the interim period, Customs will allow imported books to be 
marked with the country of origin solely on either the front or back of 
the title page. After the effective date of this ruling, if an imported book 
contains a reference to a locality or country which triggers the require- 
ments of 19 CFR 134.46, the country of origin marking must be on the 
same side or surface as the reference that triggers 19 CFR 134.46 ina 
comparable size and preceded by “Made in,” “Product of,” “Printed in,” 
or other words of similar meaning. However, if the place reference ap- 
pears on the front or back of the title page, the country of origin may ap- 
pear either on the front or back not necessarily on the same side. Of 
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course, the presence of a place name which appears as part of the text 
will not trigger the requirements of 19 CFR 134.46. 


Holding: 

The conspicuous location requirement of 19 CFR 134.41 is satisfied if 
the country of origin marking appears on the title page or in some other 
conspicuous location. Except as noted below if the requirements of 19 
CFR 134.46 are triggered by the presence of a place name other than the 
country of origin, the country of origin marking must be on the same 
side or surface of the book as the triggering language. Placing the coun- 
try of origin marking on the title page does not satisfy the close proxim- 
ity requirement of 19 CFR 134.46, if the place reference appears 
elsewhere in the book. However, if the language which triggers 19 CFR 
134.46 is on the title page, the country of origin marking will be in close 
proximity if it appears on the front or back of the title page. HQ 731663 
is clarified accordingly. 

In order to give the book and publishing industry an opportunity to 
make any adjustments necessary to comply with this ruling, the effec- 
tive date of this ruling will be delayed until six (6) months from date of 
its publication in the Customs BULLETIN. 

JOHN DuRANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


(C.S.D. 92-15) 


This ruling holds that it is necessary to acquire a new broker’s license 
and new powers of attorney from a subsidiary’s clients upon the 
merger of a wholly owned subsidiary customhouse broker into its par- 
ent corporation. Powers of attorney and brokers licenses are not 
transferable (19 U.S.C. 1641, 19 CFR 141.46 and 19 CFR 111.51). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, August 26, 1991. 
File: HQ 223119 
BRO-3-02-CO:R:C:E 223119 DHS 
Category: Brokers 
RonaLD W. GERDES, Esq. 
SANDLER, TRAVIS & ROSENBERG, P.A. 
1120 Nineteenth Street NW 
Washington, D.C. 20036-3605 


Re: Customs broker license; Effect of a corporate merger on the acquisi- 
tion of anew Customs broker license and new powers of attorney; 19 
U.S.C. 1641; 19 CFR 141.46; 19 CFR 111.51. 


Dear Mr. GERDES: 


This is in reference to your letter of April 3, 1991, our meeting on June 
6, 1991, and your supplemental letter of July 17, 1991, on behalf of your 
client, Burlington Air Express (BAX), and their wholly owned subsidi- 
ary, Burlington Air Import (BAI), in which you have requested a ruling 
on the effect a merger of BAI into BAX would have upon the already ex- 
isting Customs broker license and the current valid powers of attorney 
held by BAI. Our ruling follows. 


Facts: 

You state that BAI is a wholly owned subsidiary of BAX. All the offi- 
cers in BAI are also officers in BAX; however, the reverse is not true. 

BAI presently holds a Customs broker license and power of attorney 
forms issued to it by its clients. It is your contention that there is no re- 
quirement to secure a new license or new power of attorney forms since 
the language of the merger provisions in the Delaware law (the state of 
incorporation) state that “all the rights, privileges, powers and fran- 
chises as well of a public as of a private nature” of the pre-existing corpo- 
ration shall be vested in the merged corporation. The new corporation is 
also subject to all the restrictions, disabilities, duties, liabilities and 
debts of each of such corporations so merged or consolidated. You have 
given support to the Delaware statute by referring to case law and other 
legal materials which quote similar language. In addition, you also con- 
tend that there is not any federal law which would prevail over the state 
law. Furthermore, you have suggested that there is not a provision in 
either the statute (19 U.S.C. 1641) or the regulations (19 CFR 111.11(d) 
and 19 CFR 141.31 et seq.) which would be contrary to this result. 
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You state that there are over 2,000 powers of attorney currently in ex- 
istence to be reissued unless the name can effectively be changed. 


Issue: 

Whether it is necessary to acquire a new broker license and new pow- 
ers of attorney from a subsidiary’s clients upon the merger of the wholly 
owned subsidiary customhouse broker into the parent corporation? 


Law and Analysis: 

It is well established that even though one corporation is wholly 
owned by another corporation, each of these corporations are consid- 
ered legally to be separate entities. When a statutory merger, consolida- 
tion or other duly authorized legal succession takes place, the 
corporation absorbed ceases to exist. “Its existence is not, in any way or 
form, “continued” in the surviving or resultant corporation which con- 
stitutes a different legal being altogether.” See, C.S.D. 89-12, 535 citing: 
United States v. Philadelphia National Bank, 374 U.S. 321, 332 (1963); 
Engel v. Teleprompter Corp., 703 F.2d 127, 131 (5th Cir. 1983); PPG In- 
dustries v. Guardian Industries Corp., 597 F.2d 1090, 1095-1096 (6th 
Cir. 1979), cert. den., 444 U.S. 930; Vulcan Materials Co. v. United 
States, 446 F.2d 690, 694 (5th Cir. 1971), cert. den., 404 U.S. 942. 

Many legal references regarding corporate mergers have also asserted 
that the new corporation succeeds to the rights, powers, privileges, and 


immunities of each of the original corporations, unless provided for oth- 
erwise by the act of consolidation or by other applicable statutory or con- 
stitutional provisions, or by the limitations of the new corporation’s 
charter. This is distinguished from a dissolution where the privileges, 
powers, rights and duties of the corporation come to an end and suffer a 
corporate death. 19 C.J.S., Corporation at Section 809, 19 Am. Jur. 2, 
Corporation, Section 2629 and Vulcan, supra. 


THE BROKER LICENSE 

The statutory provision governing Customs brokers is found in sec- 
tion 641, Tariff Act of 1930, as amended (19 U.S.C. 1641). Licenses for 
Customs brokers are provided for in paragraph (b) of this provision (19 
U.S.C. 1641(b)) and licenses for corporations, associations, and partner- 
ships are granted under 19 U.S.C. 1641(b)(3). Pursuant to the latter pro- 
vision, “at least one officer of the corporation or association, or one 
member of the partnership” must hold a valid individual Customs bro- 
ker license. 

A license is “a permit, granted by an appropriate governmental body, 
generally for a consideration, to a person, firm, or corporation to pursue 
some occupation or to carry on some business subject to regulation un- 
der the police power. A license is not a contract between the agency or 
state and the licensee, or a vested right but is a mere personal permit.” 
(emphasis added) Rosenblatt v. California State Board of Pharmacy, 69 
Cal.App.2d 69, 158 P.2d 199, 203. Neither is it property or a property 
right. American States Water Service Co. of California v. Johnson, 31 
Cal.App.2d 606, 88 P.2d 770, 774; Asbury Hospital v. Cass County, 72 
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N.D. 359, 7 N.W.2d 438, 452. Black’s Law Dictionary, Fifth Edition, 
West Publishing Co., 1979. 

The procedure to obtain a broker license is contained under 19 CFR 
sections 111.11-111.17. These sections provide the specific criteria 
which must be fulfilled including the establishment that the applicant 
has a good moral character and the establishment (through an examina- 
tion) that the applicant has sufficient knowledge of Customs and related 
laws, regulations and procedures, bookkeeping, accounting, and all 
other appropriate matters to render valuable service to importers and 
exporters. An investigation of the applicant is performed as a means of 
ascertaining the business integrity of the applicant, the character and 
reputation of the applicant and other qualifying features that would 
protect Customs and the importing and exporting community. If an ap- 
plicant fulfills the standards in the regulations then a license will be is- 
sued in the name of the individual licensee and not in his capacity as a 
member or officer of the organization with which he is associated. 

The rationale behind requiring the licensing of a business or an indi- 
vidual is to protect the public in general or the persons dealing with the 
licensee. A license generally is regarded as a special privilege of personal 
trust and confidence which cannot be assigned or transferred without 
the consent of the licensing authorities. If a transfer occurs without the 
proper consent, the license is inoperative. 53 C.J.S. section 49. The privi- 
lege conferred on the licensee is purely personal, it affords protection to 
him alone. If the license is provided to the business, then the persons en- 
gaged therein are protected. 

In accordance with the case law and provisions, the broker license is a 
personal permit conferred on the individual broker. Those persons en- 
gaged in business as BAI are protected under the personal permit 
granted to the broker. The license is not a right, power or privilege 
vested into the succeeding merged corporation, BAX. The cases which 
you have incorporated in your submission while applicable to corporate 
mergers and vesting of rights, powers and privileges as espoused in the 
above provisions do not reflect upon the placement of a broker license 
into acategory ofa right, power or privilege. BAI therefore, would be un- 
able to transfer its license to the presently unlicensed BAX. Further- 
more, when BAI is merged into BAX, BAI will cease to exist, and its 
license likewise will cease to exist in accordance with 19 CFR 111.51. 
Since BAX is a separate legal entity, we are unable to permit the addi- 
tion of its name to the license. 


Power OF ATTORNEY 


Section 141.46, Customs Regulations (19 CFR 141.46), requires that 
“before transacting Customs business in the name of his principal, a 
customhouse broker is required to obtain a valid power of attorney to do 
so.” 

A “power of attorney” is an instrument in writing authorizing an- 


other to act in a fiduciary capacity as one’s agent in order to represent or 
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act for the principal, subject to the principal’s right to control the 
agent’s conduct concerning the matters entrusted to him. 

If personal trust or confidence is reposed in the agent and the applica- 
tion and exercise of the power is made subject to the agent’s personal 
skill, judgment or discretion, the authority is purely personal and can- 
not be delegated to another unless there is some manifestation of con- 
sent from the principal to the delegation. Wetherell Bros. Co. v. U.S. 
Steel Co., 200 F.2d 761 (1st Cir. 1952), Trenouth v. Mulroney, 227 P.2d 
590 (1951). See also, Restatement of the Law of Agency, Section 78, p. 
186. 

A power of attorney is to be strictly construed; thereby, granting only 
those powers which are specified and the agent may neither go beyond 
nor deviate from the power of attorney. In re Austin Resort & Land Co., 
12 F. Supp. 459. The terms of the instrument itself control in ascertain- 
ing whether an agent has special powers. Vanderlip v. U.S., 6 F. Supp. 
965, certiorari den. 55 S.Ct. 102, 293 U.S. 588, 79 L.Ed. 683. Broad all- 
encompassing grants of power to the agent must be discounted. Fur- 
thermore, potentially hazardous powers cannot be inferred from the 
power of attorney; it must be reasonably clear that the principal in- 
tended to grant such power. Mercantile Trust Co. N. A. v. Harper, 622 
SW2d 345. 

The power of attorney form utilized by BAI authorizes the appoint- 
ment of other broker(s) as their agent as may be required to accept serv- 
ice of process and to perform other services generally rendered by a 
broker. The language set forth in this form does not provide the agent 
with the authority to relinquish himself from his employment for the 
importer and instill a new agent in his position. The language specifi- 
cally authorizes the broker/agent to retain other brokers to perform par- 
ticular services as may be required on behalf of the importer with 
respect to those entries which the agent is entitled to transact. Gener- 
ally, an importer will undertake to employ a broker only after consider- 
ing the many aspects of the broker’s reputation including the 
application of his personal skill and discretion to effectively transact the 
importer’s business. Therefore, to interpret the language of the power 
of attorney in a broader light would be against the interest of the import- 
ers. The terms of the power of attorney do not clearly establish that the 
importer intended to create an all encompassing power of transfer of 
authority in the broker. 

You have also suggested that this situation should be treated in a 
manner similar to those situations governing a change in the corporate 
ownership and/or a change in the name of the corporate organization. 

You have associated this situation with HRL 307027, dated May 14, 
1979, in which no new license was required to be issued when shares of 
the corporate stock from one brokerage firm were purchased by another 
brokerage firm and the licensed officers of the purchasing firm replaced 
the licensed officers of the selling firm. In HRL 307027, both firms had 
broker’s licenses, unlike the situation presently being considered. Addi- 
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tionally, Customs did not require a new license in HRL 307027 because 
the purchase of the shares of a corporation (including goodwill) is 
merely a change in the ownership and not the establishment of a new 
corporate entity. 

You have suggested that it is incumbent upon Customs to conclude 
the powers of attorney vest in the successor corporation in accordance 
with HRL 750861, dated September 26, 1986. The facts in that case are 
distinguishable from those at hand in that both entities involved in the 
merger were licensed Customs brokers. Furthermore, the practice of 
the Customs Service is to examine each matter on a case-by-case basis. 

The situation presented is also distinguishable from those cases in 
which only a change in name occurs and the provisions set forth in 19 
CFR 111.30 apply. In HRL 730666, dated August 18, 1987, we stated 
“* * * a change of corporate name, if accomplished without any change 
in the corporate entity itself, would not impose an obligation upon clients 
to re-execute powers of attorney previously granted to (the broker), 
authorizing the firm to conduct Customs business * * *”. (emphasis 
added) 

Concern has been raised regarding the potential liability of the sure- 
ties if new power of attorney forms were not required to be issued after a 
merger. You have contended that there is no basis, on the issues in ques- 
tion, to conclude that while the principal (importer) is liable, the surety 
would not be. The interests of the sureties and the nature of their indus- 


try dictate a contrary result. Specific criteria defined in the underwrit- 
ing guidelines govern whether a surety will post a bond for an importer. 
Insurance carriers as a practice require the reaffirmation of the status of 
the insured according to these criteria when changes occur. 


Holding: 

When a wholly owned subsidiary holding a broker’s license and pow- 
ers of attorney issued by the importers to the subsidiary merges into its 
parent corporation, the license and the powers of attorney are not trans- 
ferable to the parent corporation. The surviving corporate entity must 
obtain a new license in its own name and new powers of attorney in its 
own name from the respective importers. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 175 


RECEIPT OF DOMESTIC INTERESTED PARTY PETITION 
CONCERNING CLASSIFICATION OF GAS AND STEAM 
TURBINES ENTERED WITH ELECTRIC GENERATORS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; solici- 
tation of comments. 


SUMMARY: Customs has received a petition submitted on behalf of a 
domestic interested party concerning the classification of certain tur- 
bines and generators entered together. In HQ 087074 (November 21, 
1991), and HQ 088013 (November 21, 1991), Customs held that the 
products were classified as generator sets in subheading 8502.30.00, 
Harmonized Tariff Schedule of the United States (HTSUS), subject toa 
Column 1 rate of duty of 3 per cent ad valorem. The petitioner contends 
that the turbines and generators should be classified separately in 
Headings 8411, 8406 or 8501, HTSUS, subject to Column 1 rates of duty 
of 5 per cent, ad valorem, 7.5 per cent ad valorem or 3 per cent ad 
valorem, respectively. This document invites comments concerning the 
correctness of the determination that the turbines and generators are 
classified as generator sets in Heading 8502, HTSUS. 


DATE: Comments must be received on or before June 25, 1992. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, 1301 Constitution Avenue, NW., Room 2119, Washing- 
ton, D.C. 20229 (202-566-8237). 


FOR FURTHER INFORMATION CONTACT: Christopher M. 
Schmitt, Metals and Machinery Classification Branch, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229 
(202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 516, Tariff Act of 1930, as amended (19 U.S.C. 
1516), a petition has been filed by a domestic interested party concern- 
ing the classification of certain turbines and generators in subheading 
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8502.30.00, HTSUS, subject to a Column 1 rate of duty of 3 per cent ad 
valorem. 

In HQ 087074 (November 21, 1991), Customs held that gas turbines 
and electric generators, entered together, were classified as generating 
sets in subheading 8502.30.00, HTSUS, subject to a Column 1 rate of 
duty of 3 per cent, ad valorem. The turbines and generators, subsequent 
to entry, were connected by means of couplings on their respective 
shafts which were bolted together to form a single shaft. The turbine- 
generator machines were described as single shaft (3,600 rpm), single 
casing machines consisting of one 17-stage compressor and one 4-stage 
turbine. 

In HQ 088013 (November 21, 1991), Customs held that steam tur- 
bines and electric generators, entered together, were classified as gener- 
ating sets in subheading 8502.30.00, HTSUS, subject toa Column 1 rate 
of duty of 3 per cent, ad valorem. Subsequent to entry, the rotors or 
shafts of the turbines and generators were connected by means of a gear 
reduction unit or box. The turbine rotor of one model rotated between 
5,500 and 11,000 rpm, and the rotor of the generator rotated at 3,600 
rpm. The turbine rotor of the second model rotated at 6,045 rpm, and the 
rotor of the generator rotated at 3,600 rpm. 

In HQ 087074 and HQ 088013, we found that the design features of 
the machines insured that the connected shafts rotated at identical 
speeds, and that the vibrational behavior, bearing loads and other fea- 
tures of the machines must be matched. Because the units were com- 
monly bought and sold together, were commercially regarded as 
generating sets, and possessed design features that indicated they 
would be permanently attached to one another, we concluded that they 
were designed to be mounted together as one unit for the purposes of 
Heading 8502. 

The petitioner contends that the turbines and generators are not clas- 
sified as generator sets in Heading 8502, and that the turbines and gen- 
erators should be classified separately in Headings 8411, 8406 or 8501, 
HTSUS. The petitioner’s arguments include that the products do not 
have sufficient structural integration, are stand alone machines that 
are not mounted as one unit or fitted together to form a whole, and are 
incomplete and unassembled machines that are not classifiable in 
Heading 8502 pursuant to the HTSUS General Rules of Interpretation. 

The petitioner contends that even when entered together, the tur- 
bines and generators should be classified separately, with large scale 
turbines classified in subheading 8411.82.80, HTSUS, subject to a Col- 
umn 1 rate of duty of 5 per cent ad valorem, large scale steam turbines 
classified in subheading 8406.19.10, HTSUS, subject to a Column 1 rate 
of duty of 7.5 per cent ad valorem, and large scale generators classified in 
subheading 8501.64.00, HTSUS, subject to a Column 1 rate of duty of 3 
per cent ad valorem. 
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COMMENTS 

Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs in- 
vites written comments from interested parties on this issue. The peti- 
tion of the domestic interested party, as well as all comments received in 
response to this notice, will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), section 1.4, 
Treasury Department Regulations (31 CFR 1.4), and section 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m. at the Regulations and 
Disclosure Law Branch, Room 2119, Customs Headquarters, 1301 Con- 
stitution Ave., NW., Washington, D.C. 20229. 


AUTHORITY 
This notice is published in accordance with Section 175.21(a), Cus- 
toms Regulations (19 CFR 175.21(a)). 
DRAFTING INFORMATION 
The principal author of this document was Christopher M. Schmitt, 
Metals and Machinery Classification Branch, U.S. Customs Service. 
Personnel from other Customs offices participated in its development. 


Caro. HALLETT, 
Commissioner of Customs. 


Approved: May 7, 1992. 
PETER K. NuNEz, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register, May 26, 1992 (57 FR 21914)] 
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PROPOSED INTERPRETIVE RULE CONCERNING “SUBSTAN- 
TIALLY ENCIRCLE” AS IT RELATES TO “FOXING AND 
FOXING-LIKE BANDS” ON IMPORTED FOOTWEAR 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: Customs is reviewing its interpretation of the term “sub- 
stantially encircle” as it relates to “foxing and foxing-like bands” on im- 
ported footwear. Footwear which possesses a foxing or foxing-like band 
is subject to a higher rate of duty than footwear not possessing this fea- 
ture. As a change in the interpretation of “substantially encircle” will 
affect the duty charged to imported footwear, the proposed interpreta- 
tive rule concerns domestic manufacturers of footwear as well as the 
footwear importing community. This document requests comments 
from the public regarding the scope of the phrase “substantially encir- 
cle.” These comments will be considered before any change of interpre- 
tation is made. 
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DATE: Comments must be received on or before August 3, 1992. 


ADDRESS: Comments (preferably in triplicate) may be addressed to, 
and inspected at, the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, 1301 Constitution Avenue NW., Room 2119, Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Kathleen C. Clarke, 
Commercial Rulings Division, U.S. Customs Service, (202) 566-2938. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

After careful consideration of numerous comments submitted by 
footwear importers and the domestic shoe industry, in T.D. 83116, 48 
Fed. Reg. 22904, 17 Cust. Bull. 229 (1983), the U.S. Customs Service set 
forth: 

(1) Customs position regarding the proper interpretation of the 
provision in the Tariff Schedules of the United States (TSUS) per- 
taining to imported footwear having foxing or a foxing-like band ap- 
plied or molded at the sole and overlapping the upper, and (2) 
a relating to the characteristics of foxing and a foxing-like 

and. 
Even though the TSUS was superseded by the Harmonized Tariff 
Schedule of the United States (HTSUS), effective January 1, 1989, the 
guidelines of T.D. 83-116 are still followed by Customs with regard to 
the tariff classification of imported footwear. 

Footwear which possesses a foxing or foxing-like band is subject to a 
higher rate of duty than footwear not possessing this feature. As a 
change in the interpretation of “substantially encircle” will affect the 
duty charged to imported footwear, the proposed interpretative rule 
concerns domestic manufacturers of footwear as well as the footwear 
importing community. 

T.D. 83-116 set forth guidelines relating to the characteristics of fox- 
ing and foxing-like bands. Generally, a foxing may be described as a 
band, i.e., a strip serving to join, hold together or integrate the sole and 
the upper of footwear. It may be a thin flat encircling strip, strap, or flat 
belted material serving chiefly to bind or contain the sole and the upper. 
A foxing-like band has the same or nearly the same appearance, quali- 
ties, or characteristics as the foxing appearing on the traditional 
sneaker or tennis shoe. The relevant guidelines pertaining to the en- 
circlement of foxing and foxing-like bands read as follows: 

CHARACTERISTICS OF A FOXING 
* * * ok * * * 
Ss A foxing must encircle or substantially encircle the entire 
shoe. 
CHARATERISTICS OF A FOxING-LIKE BAND 
* * ok * * * * 


5. A foxing-like band must encircle or substantially encircle the 
entire shoe. 
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Currently, the “40-60” rule, as it is referred to, is a guideline used by 
Customs import specialists to assist in making a determination pertain- 
ing to substantial encirclement. Generally, under this rule, an encircle- 
ment of less than 40 percent of the perimeter of the shoe by the band 
does not constitute foxing or foxing-like band. An encirclement of be- 
tween 40 percent and 60 percent of the perimeter of the shoe by the band 
may or may not constitute a foxing or a foxing-like band depending on 
whether the band functions or looks like a foxing. An encirclement of 
over 60 percent of the perimeter of the shoe by the band is always consid- 
ered substantial encirclement. 

The Footwear Distributors and Retailers of America have stated to 
Customs that there is a degree of uncertainty as to the duties applicable 
to footwear because of a lack of uniformity in applying the subjective 
standards of the “40-60” rule. Because one of the responsibilities of Cus- 
toms is to ensure uniformity of treatment at all ports of entry and to 
eliminate any possibility of uncertainty, we are requesting comments 
regarding the interpretation of “substantially encircle.” 

To establish a uniform and objective standard for determining sub- 
stantial encirclement we are proposing that the percentage figure for 
substantial encirclement be changed to 51 percent. Under the proposed 
“51 percent” rule, an encirclement of 51 percent or more of the perime- 
ter of the shoe by a band would be considered substantial encirclement. 
Therefore, if a band encircles 51 percent or more of the perimeter of the 


shoe and meets the other guidelines established in T.D. 83-116, it will be 
designated a foxing or foxing-like band. We are soliciting comments re- 
garding the “40-60” rule, the proposed “51 percent” rule and/or any 
other suggested alternate methods for determining when a “substantial 
encirclement” occurs. 


COMMENTS 


Customs will consider any written comments timely submitted in its 
review of the interpretation of the term “substantially encircle” as it re- 
lates to “foxing and foxing-like bands” on imported footwear as stated in 
T.D. 83-116. Comments submitted will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
section 1.4 Treasury Department Regulations (31 CFR 1.4), and section 
103.11(b), Customs Regulations (19 CFR 103.11(b)), between 9 a.m. and 
4:30 p.m. on normal business days, at the Regulations and Disclosure 
Law Branch, U.S. Customs Service, 1301 Constitution Ave., NW., Room 
2119, Washington D.C. 20229. 


Dated: May 18, 1992. 
HQ 951782 
Harvey B. Fox 
Director, 
Office of Regulations and Rulings. 
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(Slip Op. 92-66) 
KENNETH A. ANDERSON, JR., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-11-00617 
[Plaintiff's motion for judgment on the agency record denied.] 
(Dated May 7, 1992) 


Kenneth A. Anderson, Jr., pro se. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, (Mark S. Sochaczewsky), United States Department of 
Justice, Civil Division; Christopher Doherty, United States Customs Service, of counsel, 
for defendant. 


OPINION 


REsTANI, Judge: Pursuant to Rule 56.1 of the Rules of the United 
States Court of International Trade, plaintiff requests judgment upon 
the administrative record regarding revocation of his customs broker’s 
license. Plaintiff's license was revoked by order of the Assistant Secre- 
tary of Treasury, acting on behalf of the Secretary of the Treasury (the 
“Secretary” ). This revocation was based upon the Secretary’s determi- 
nation as recommended by an Administrative Law Judge (“ALJ”), that 
plaintiff violated several regulations and a statute pertaining to the con- 
duct of customshouse brokers. 

The decision of the ALJ to revoke plaintiff's license will be set aside if 
it is unsupported by substantial evidence. See 5 U.S.C. § 706(2)(E) 
(1988); Kazangian v. Brady, 15 CIT __, __, Slip Op. 91-87, at 3 
(Sept. 18, 1991); Barnhart v. United States Treasury Dep’t, 9 CIT 287, 
290, 613 F. Supp. 370, 373 (1985). Substantial evidence consists of more 
than a mere scintilla, and includes “such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion.” Fusco v. 
United States Treasury Dep’t, 12 CIT 835, 838-39, 695 F. Supp 1189, 
1193 (1988) (quoting Consolidated Edison Co. v. NLRB, 305 U. S. 197, 
229 (1938)). 


BACKGROUND 


Since receiving his customs broker’s license in 1968, plaintiff has 
worked as a customs broker in the Port of Boston, Massachusetts. In a 
letter dated March 18, 1988, the District Director of Customs informed 
plaintiff that he proposed to revoke plaintiff's customs broker’s license 


31 
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pursuant to 19 U.S.C. § 1641 and 19 C.F.R. § 111.57.1 A Statement of 
Charges submitted with this letter set forth the grounds for complaint 
as follows: (1) plaintiff induced his clients to violate certain rules and 
regulations of the Customs Service, in breach of 19 U.S.C. 
§ 1641(d)(1)(D) (Charge D; (2) plaintiff himself violated laws enforced 
by Customs and the rules and regulations issued under these provisions, 
violating 19 U.S.C. § 1641(d)(1)(C) (Charge II); and (3) plaintiff willfully 
and knowingly deceived and misled his clients with intent to defraud, in 
violation of 19 U.S.C. § 1641(d)(1)(F) (Charge III). Plaintiff participated 
in preliminary proceedings regarding these charges. 

In a letter dated April 8, 1988, plaintiff stated that he had no intention 
of defrauding either his clients or the United States government. Plain- 
tiff also denied the charges against him and requested a formal hearing. 
In a letter dated June 21, 1988, the Acting Commissioner of Customs in- 
structed the District Director to proceed with the license revocation pro- 
cedure. The District Director, in a letter dated September 2, 1988, 
advised plaintiff that the Commissioner of Customs had determined 
that his license should be revoked. Attached to this letter was the final 
Statement of Charges which set forth the same three charges: the 
charges were the same as those contained in the preliminary version. 

On June 20, July 24, and July 25, 1989, an ALJ held a hearing on the 
proposed revocation. At the hearing, the government argued that plain- 
tiff’s license should be revoked for essentially three reasons. First, the 
government alleged that on twenty occasions between February 25 and 
August 27, 1985, plaintiff obtained release of imported merchandise on 
behalf of his clients, collected the duties from his clients, deposited these 
monies into his own bank account, and sent Customs a check written on 
his own account. The checks were then returned for insufficient funds, 
and each importer was required to pay Customs directly a second time. 
Second, it was alleged that in thirty instances between October 8, 1985 
and May 5, 1986, plaintiff failed to submit entry summaries and duty 
payments after he obtained the release of merchandise and received 
duty payments from his clients. Third, the government contended that 


1 19 U.S.C. § 1641 provides, in part, as follows: 
(d) Disciplinary Proceedings 

(1) General Rule 

The Secretary may impose a monetary penalty * * * or revoke or suspend a license or permit of any customs bro- 
ker, if it is shown that the broker — 

* * * * * * - 

(C) has violated any provision of any law enforced by the Customs Service or the rules or regulations issued un- 
der any such provision; 

(D) has counseled, commanded, induced, procured, or knowingly aided or abetted the violations by any other 
person of any provision of any law enforced by the Customs Service, or the rules or regulations issued under any 
such provision; 

* * * * ” * - 

(F) has, in the course of its customs business, with intent to defraud, in any manner willfully and knowingly 

deceived, misled or threatened any client or prospective client. 
19 U.S.C. § 1641 (1988). 

19 C.F.R. § 111.57(b) provides that if the Commissioner of Customs “determines that charges will be preferred, he 
shall notify the district director of his determination and require that a proposed statement of charges be prepared for 
his review. * * *” 

19 C.F.R. § 111.57(b) (1991). 
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plaintiff overcharged his clients for overtime services performed by Cus- 
toms and billed to him between October 1 and December 31, 1985. 

Plaintiff, appearing pro se, argued that his bank had simply processed 
his deposits too slowly for some of the checks to clear. Plaintiff also 
maintained that he did not overcharge his clients for Customs’ over- 
time, and the overtime charges appearing on the bills reflected both 
Customs’ and his own personal overtime. Citing a temporary cash flow 
problem, plaintiff argued that he never intended to defraud his clients in 
any manner; he insisted that he was working out settlements with his 
clients. 

Following the hearing, plaintiff retained counsel who submitted a 
post-hearing brief and a motion to strike certain evidence presented at 
the hearing. In this motion, plaintiff sought to exclude parts of Special 
Agent Eileen Geehan’s testimony and many documents introduced by 
Customs. The ALJ issued a recommended decision. As an initial matter, 
the ALJ denied plaintiff's motion to strike the testimony and docu- 
ments. Turning to the merits, the ALJ found that plaintiff had violated 
19 U.S.C. § 1641(d)(1)(C) (Charge II of the Statement of Charges), by 
violating laws enforced by Customs and various regulations. 

Specifically, the ALJ concluded that plaintiff had violated the follow- 
ing sections: 19 C.F.R. § 111.292 by failing to exercise due diligence in 
making financial settlements, payments of duties, and written account- 
ings to clients; 19 C.F.R. § 111.393 by withholding information from cli- 
ents; 19 C.F.R. § 111.284 by failing to exercise responsible supervision 
and control over his Customs business; and 18 U.S.C. § 5425 by willfully 
acting or failing to act in such a manner as to deprive the government of 
lawful duties. The ultimate recommendation of the ALJ was revocation 
of plaintiff's customs broker’s license. The ALJ recommended dismissal 
of Charges I and III because they were not proven by a preponderance of 
the evidence. 

On October 9, 1990, the Secretary adopted the recommended decision 
of the ALJ and ordered revocation of plaintiff's license. The Secretary 


2 
“19 C.F.R. § 111.29 provides, in part, as follows: 

(a) Due Diligence by Broker. Each broker shall exercise due diligence in making financial settlements, in answer- 
ing correspondence, and in preparing or assisting in the preparation and filing of records relating to any customs 
business matter handled by him as a broker. Payment of duty, tax, or other debt or obligation owing to the Govern- 
ment * * * shall be made * * * on or before the date that payment is due. * * * Each broker shall provide a written 
statement to a client accounting for funds * * * received from aclient where no payment lias been made * * * within 
60 days of receipt. 

19 C.F.R. § 111.29(a) (1991). 
3 19 C.F.R. 111.39 provides, in part, as follows: 


(a) Withholding or False Information. A broker shall not withhold information relative to any Customs business 

from a client who is entitled to the information. 
19 C.F.R. § 111.39(a) (1991). 
4 19 C.F.R. § 111.28 provides, in part, as follows: 

(a) General Rule. Every licensed broker operating as a sole proprietor and every licensed member of a partner- 
ship * * * shall exercise responsible supervision and control over the transaction of the Customs business of such 
sole proprietorship, partnership, association, or corporation. 

19 C.F.R. § 111.28(a) (1991). 

5 18 U.S.C. § 542 provides, in part, that “whoever is guilty of any willful act or omission whereby the United States 
shall or may be deprived of any lawful merchandise * * * Shall be fined for each offense not more than $5,000 or impris- 
oned not more than two years, or both.” 18 U.S.C. § 542 (1988). 
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ruled that Charge II of the Statement of Charges had been sustained by 
a preponderance of the evidence. This appeal ensued. 


DISCUSSION 


I. Plaintiff’s motion to strike was properly denied: 


In his post-trial brief, incorporated by reference in these proceedings, 
plaintiff argued that denial of his motion to strike was an abuse of dis- 
cretion. Plaintiff's objections to the evidence may be categorized as fol- 
lows: (1) hearsay objections to importers’ invoices and cancelled checks; 
(2) objections to Agent Geehan’s testimony as biased, and to her compe- 
tence as the foundation witness for certain records and letters; and (3) 
hearsay objections to importers’ letters regarding payments to plaintiff 
for duties owed and later payments to Customs as a result of plaintiff's 
non-payment. Plaintiff also raised objections to certain other docu- 
ments, including: notices of liquidated damages and cash receipts (Cus- 
toms Forms 5955A and 5104 respectively), and documents describing 
settlement agreements between plaintiff and certain importers. 

Plaintiff conceded that the traditional rules of evidence do not apply 
in administrative proceedings, but argued that Richardson v. Perales, 
402 U.S. 389 (1971) stands for the proposition that a higher standard of 
admissibility than that set out in the Administrative Procedures Act 
(“APA”) must be applied to hearsay evidence offered in a license revoca- 
tion proceeding.6 

Unless modified by agency rules, evidence is admitted in administra- 
tive proceedings in accordance with § 556(d) of the APA, which pro- 
vides: “Any oral or documentary evidence may be received, but the 
agency as a matter of policy shall provide for the exclusion of irrelevant, 
immaterial, or unduly repetitious evidence.” 5 U.S.C. § 556(d) (1988); 
see also 3 K. Davis, Administrative Law Treatise § 16.1-1 (Supp. 
1989), § 16.5 (1980). The APA further provides that “relevant evidence” 
may be admitted in administrative hearings. 5 U.S.C. § 556(c)(3) (1988). 
If hearsay evidence satisfies the APA standard, agencies may consider it 
in light of its “‘truthfulness, reasonableness, and credibility’.” Veg-Mix, 
Inc. v. U.S. Dep’t of Agriculture, 832 F.2d 601, 606 (D.C. Cir. 1987) 
(quoting Johnson v. United States, 628 F.2d 187, 190-91 (D.C. Cir. 
1980)). 

This court has specifically recognized that administrative proceed- 
ings are governed by the APA, not the Federal Rules of Evidence. See 
Baltimore Security Warehouse Co. v. United States, 9 CIT 641, 645 
(1985) (hearsay evidence admissible in proceeding to revoke bonded 
warehouse status); Allen Robbins and Robbins, Inc. v. James A. Baker, 
14CIT__—_,_, Slip Op. 90-40, at 4 (Apr. 27, 1990) (charges in license 
revocation proceeding need not be proven in accordance with Federal 
Rules of Evidence). 


6 The regulations regarding revocation of a broker’s license do not discuss rules on evidence. See generally 19 C.F.R. 
§ 111.50-111.96 (1991). 
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The case cited by plaintiff, Richardson v. Perales, does not support a 
contrary finding. In Richardson, the Supreme Court discussed factors 
that “assure[d] underlying reliability and probative value” of hearsay 
evidence.7 402 U.S. at 402 (1971). Plaintiff's reliance on Richardson is 
misguided because that case stands for the principle that admissibility 
of hearsay evidence in an administrative proceeding is determined by an 
inquiry into its reliability and probativeness, and not by strict adher- 
ence to a specific test or rule. The Supreme Court expressly found that 
under the APA, hearsay evidence is admissible “up to the point of 
relevancy.” Id. at 410. Thus, Richardson clearly does not require appli- 
cation of the Federal Rules of Evidence in administrative proceedings. 

Cases since Richardson have not modified this view. See, e.g., Veg- 
Mix, Inc., 832 F.2d at 606 (hearsay evidence meeting APA standards of 
admissibility may be assessed according to truthfulness, reasonable- 
ness and credibility); Calhoun v. Bailar, 626 F.2d 145, 148-49 (9th Cir. 
1980) (probative value, reliability and fairness must be weighed to de- 
termine admissibility of hearsay evidence), cert. denied, 452 U.S. 906 
(1981); Schaefer v. United States, 633 F.2d 945, 952 (Ct. Cl. 1980) (hear- 
say evidence admissible if sufficiently convincing to a reasonable mind 
and sufficient assurance of truthfulness exists). 

In the instant case, the ALJ carefully considered concerns of proba- 
tive value, reliability, and fairness in determining the admissibility of 
the evidence. Regarding the first category of evidence, the ALJ noted 
that the importers’ invoices and cancelled checks were business records 
found in files of Customs, plaintiff and importers. The ALJ correctly 
found them inherently reliable, and received them into evidence.8 

The second category of evidence which plaintiff challenges is the testi- 
mony of Agent Geehan. Plaintiff argues Agent Geehan was biased and 
incompetent to testify about the nonpayment of duties. First, plaintiff 
had the opportunity to make a showing of bias or prejudice on cross- 
examination; no evidence of bias or prejudice emerged. Second, Agent 
Geehan testified about plaintiff's nonpayment of duties based on docu- 
ments from plaintiff's and importers’ files as well as a conversation with 
an importer. The testimony was offered to show instances of nonpay- 
ment, as well as importers’ later payments of duties owed. Thus, Agent 
Geehan was competent to testify about the nonpayments described in 
attachments to the Statement of Charges. Moreover, the court notes 
that the ALJ did exclude portions of the testimony where Agent Geehan 
referred to statements of unnamed importers. Presumably, such state- 
ments were found to be unreliable. 


7 The Supreme Court listed nine factors which it believed made certain physicians’ reports admissible in a disability 
hearing. These factors included: the value courts have previously placed on hearsay medical reports; and use of the 
reports in an adjudicative as opposed to an adversarial context. 402 U.S. at 403-05. 

8 The court notes that plaintiff was given the opportunity at the hearing to review the documents that formed the 
basis of Customs’ case, and stipulated to their authenticity. Although initially plaintiff did not fully understand the 
meaning of the stipulation, the ALJ subsequently explained it in lay terms, and plaintiff again agreed to stipulate to 
authenticity of the documents. 
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The third category of evidence to which plaintiff objected was also 
properly admitted. The ALJ considered certain letters from importers 
evidencing initial nonpayment of duties, and in some cases, subsequent 
settlement arrangements with plaintiff. He noted their probative value, 
but also considered and noted plaintiff's concern that some of the letters 
were from parties with interests adverse to plaintiff's. This balancing is 
appropriate, and plaintiff has not come forward with evidence to indi- 
cate that the letters were so unreliable that they should have been dis- 
counted entirely. 

The last category of evidence plaintiff challenged includes notices of 
liquidated damages, cash receipts and documents describing settle- 
ment. This evidence was also properly admitted. The documents were 
directly relevant to the issues of nonpayment of duties, later repayment 
by importers, and amounts plaintiff owed to importers. 

In summary, the ALJ’s decision to admit the hearsay evidence was not 
an abuse of discretion. The ALJ took into account the evidentiary stan- 
dards described in the APA and applied a balancing test to determine 
the admissibility of the evidence. Moreover, it should be noted that the 
plaintiff himself benefitted from relaxed application of the Federal 
Rules of Evidence; the record indicates the ALJ gave much latitude to 
plaintiff during his own testimony and his cross-examination of wit- 
nesses.9 For the foregoing reasons, the ALJ’s decision to deny plaintiff's 
motion to strike is sustained. 


II. The decision to revoke plaintiff's license is supported by substantial 
evidence on the record: 


The Secretary and the ALJ found plaintiff had committed the viola- 
tions alleged in Charge II of the Statement of Charges. As stated earlier, 
this charge involved violations of three Customs regulations and a fed- 
eral statute. In revoking plaintiff's license, the Secretary found that the 
twenty returned checks and the thirty instances of failure to file entry 
summaries or pay duties owed “clearly established that * * * [plaintiff] 
failed to exercise due diligence and responsible supervision or control of 
his business.” Treasury Decision Oct. 9, 1990, at 2. The Secretary also 
found that plaintiff failed to make proper accountings in that he re- 
ceived duty payments from clients but did not send payments to Cus- 
toms or inform clients of his failure to pay. The Secretary found that 
plaintiff's failure to pay Customs was willful. 

A review of the record indicates substantial evidence supports the al- 
legations in Charge II of the Statement of Charges. 

The evidence regarding plaintiff's nonpayment of duties in twenty in- 
stances clearly supports the ALJ’s finding that plaintiff failed to pay a 
total of $132,444.23 in duties. The evidence included: Customs forms 
(CF 3461) showing release of merchandise to plaintiff; plaintiffs bills to 
clients stating amounts owed for Customs duties; checks from clients to 


9 On several occasions, plaintiff was permitted to question witnesses and raise objections in an informal manner, as 
well as testify in narrative form on his own behalf. 
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plaintiff with plaintiff's endorsement on the checks; and plaintiff's 
checks to Customs which were returned due to insufficient funds. Addi- 
tional records demonstrated that the clients in these instances were re- 
quired to, and did, pay duties a second time to Customs. Plaintiff also 
conceded during his testimony that he had endorsed and deposited cli- 
ent checks into his account. 

Plaintiff does not dispute the fact that he failed to pay. Instead, he tes- 
tified that his failure to pay resulted from cash flow problems. This argu- 
ment is unconvincing because plaintiff offered neither documentary 
proof of problems with his bank account nor bank statements showing 
delay in clearing checks through his account. The court will not act on 
plaintiff's request to order production of the bank records as plaintiff 
had opportunities in the earlier proceedings to obtain this information. 

The Secretary’s determination also adopted the ALJ’s finding con- 
cerning thirty instances of failure to file entry summaries or pay duties 
in the amount of $50,881.23. The ALJ’s finding was based on the follow- 
ing evidence: Customs forms (CF 3461) showing plaintiff obtained re- 
lease of merchandise; plaintiffs bills to clients indicating amounts due; 
and checks from clients endorsed by plaintiff showing receipt of pay- 
ment and deposit into plaintiff's account. Customs Service records re- 
flected the fact that entry summaries in these thirty instances were 
never filed, and testimony by Agent Geehan indicated that during a 
search of plaintiff's premises, she and other agents located the unfiled 
entry summaries in plaintiff's files. 

Accordingly, the ALJ’s findings of nonpayment of duties in twenty in- 
stances, and failure to file entry summaries and pay duties in thirty in- 
stances, were based upon substantial evidence in the record and 
sufficiently supports the Secretary’s determination. 


CONCLUSION 


After a review of the record, the court concludes that the ALJ did not 
abuse his discretion in admitting certain documentary and testimonial 
evidence. The evidence was relevant and sufficiently reliable. 

The court also finds that there was substantial evidence in the record 
to support the Secretary’s determination that plaintiff committed viola- 
tions set forth in Charge II of the Statement of Charges, and that plain- 
tiff's customhouse broker’s license should be revoked. Plaintiff's 
motion for judgment on the agency record is denied, and this action is 
dismissed. 
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MAcMILLAN BLOEDEL LTD., PLAINTIFF UV. UNITED STATES, DEFENDANT 
Court No. 92-04-00240 


(Dismissed. ] 
(Decided May 8, 1992) 


Dorsey & Whitney (John B. Rehm and Munford Page Hall, I), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jane E. Meehan), Office of 
the Chief Counsel for Import Administration, U.S. Department of Commerce, (Joan L. 
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OPINION 


ReEstTaNl, Judge: Plaintiff, Macmillan Bloedel Limited (“Macmillan 
Bloedel”), seeks a writ of mandamus directing the Department of Com- 
merce to conduct an investigation to determine whether Macmillan 
Bloedel should be excluded from a countervailing duty order. Defendant 
moves for dismissal for lack of subject matter jurisdiction. 

Commerce is conducting an investigation to determine whether coun- 
tervailing duties should be imposed on certain softwood lumber prod- 
ucts from Canada. The Canadian government requested exclusion of 
335 companies, including Macmillan Bloedel from any countervailing 
duty order that might be issued. Commerce investigated and made ex- 
clusion decisions with respect to twenty-four companies that produced 
lumber entirely or almost entirely from logs originating in the United 
States. Commerce declined to investigate the remaining exclusion re- 
quests on the grounds that numerous separate investigations were not 
practicable. Macmillan Bloedel, which was not investigated, argued that 
an investigation would reveal a de minimis net subsidy, that it was the 
largest private-sector owner of timber and timberland in British Colum- 
bia, and that various factors distinguished it from other companies seek- 
ing exclusion. Macmillan Bloedel also offered to finance the 
investigation. Commerce declined the offer for statutory and policy rea- 
sons. 

The court takes no position on whether Commerce should have 
granted plaintiff's request for an investigation, whether failure to do so 
warrants issuance of a writ of mandamus, or whether an abuse of discre- 
tion or other violation of law occurred. Rather, the court finds that it 
lacks jurisdiction to adjudicate these issues at this stage of the proceed- 
ings. 

Asa preliminary matter, the court notes that it has jurisdiction under 
28 U.S.C. § 1581(i) to review certain actions taken by Commerce during 
the pendency of an investigation. See 28 U.S.C. § 1581(i) (1988). For ex- 
ample, the court has ordered Commerce to complete administrative re- 
views that were inordinately delayed (Nakajima All Co. v. United 
States, 12 CIT 585, 592, 691 F. Supp. 358, 364 (1988); it has entertained 
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an action in which exporters alleged that pending administrative re- 
views of an antidumping order were invalid (Carnation Enterprises v. 
U.S. Dep’t of Commerce, 13 CIT 604, 612, 719 F. Supp. 1084, 1091 
(1989); and it has exercised jurisdiction over a challenge to prevent an 
administrative review that was initiated after Commerce’s tentative de- 
cision to revoke an antidumping order. Nissan Motor Corp. v. United 
States, 10 CIT 820, 822, 651 F. Supp. 1450, 1453 (1986). The court has 
also exercised jurisdiction to preclude Commerce from conducting what 
was alleged to be an unlawful administrative review of numerous small 
flower producers and exporters. Asociacion Colombiana de Expor- 
tadores de Flores (Asocoflores) v. United States, 13 CIT 584, 586-88, 717 
F. Supp. 847, 850-51 (1989) (jurisdiction found based on § 1581(i) but 
relief denied on merits), aff'd, 903 F.2d 1555 (Fed. Cir. 1990). In each of 
these cases, the plaintiffs would have been denied relief if required to 
wait for the final determinations before seeking judicial review. In 
Nakajima, the timeliness issue would have been moot; in Carnation, ex- 
porters who were not assigned dumping margins would have to partici- 
pate in yet another review; in Nissan and Asocoflores the reviews sought 
to be prevented would have already occurred. In other words, 28 U.S.C. 
§ 1581(c), which grants the court jurisdiction to review final antidump- 
ing or countervailing duty determinations, did not provide an adequate 
remedy in such instances. See 28 U.S.C. § 1581(c) (1988); Miller & Co. v. 
United States, 824 F.2d 961, 963 (Fed. Cir. 1987) (§ 1581(i) jurisdiction 
may be invoked only when jurisdiction under another subsection of 
§ 1581 is unavailable or the remedy manifestly inadequate), cert. de- 
nied, 484 U.S. 1041 (1988); Asocoflores, 13 CIT at 586, 717 F. Supp. at 
849 (same). Furthermore, in these cases there was no holding that Con- 
gress intended to preclude review totally. Cf. National Corn Growers As- 
soc. v. Baker, 840 F.2d 1547, 1554 (Fed. Cir. 1988) (Congress established 
administrative process for protests regarding value and classification 
but relief prospective only; retroactive relief unavailable under trade 
law). 

Nonetheless, this court’s jurisdiction under 28 U.S.C. § 1581(i) over 
interim decisionmaking by Commerce is not broad. See Smith Corona 
Corp. v. United States, 13 CIT 599, 718 F. Supp. 63 (1989) (no § 1581(i) 
jurisdiction to review agency decision refusing to suspend liquidation of 
entries); Koyo Seiko Co. v. United States, 13 CIT 461, 715 F. Supp. 1097 
(1989) (no § 1581(i) jurisdiction to review agency decision denying addi- 
tional period for comment); PPG Industries, Inc. v. United States, 2 CIT 
110, 112-13, 525 F. Supp. 883, 885 (1981) (no § 1581(i) jurisdiction to 
review agency’s refusal to hold disclosure conference). If Macmillan 
Bloedel will have a meaningful opportunity after the final determina- 
tion to challenge Commerce’s decision denying its exclusion request, 
then the court must stay its hand at this stage of the proceedings. 

Macmillan Bloedel argues that there will be no later opportunity for 
review because 28 U.S.C. § 1581(c) does not permit review of Com- 
merce’s determination not to exclude it. The argument is that 19 U.S.C. 
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§ 1516a, which defines reviewable matters for purposes of § 1581(c), 
permits appeal only of a decision to exclude, not a decision denying ex- 
clusion. See 19 U.S.C. § 1516a(a)(2)(B)(ii) (1988). The provision which 
plaintiff cites, however, refers to negative determinations. Jd. If the de- 
termination is affirmative, the statute permits a challenge to the deci- 
sion not to exclude, or to the determination not to conduct an 
investigation into exclusion. See 19 U.S.C. § 1516a(a)(2)(B)(i). In addi- 
tion, plaintiff's alternative arguments that § 1581(c) relief will come too 
late are not sufficient to warrant further discussion; paying deposits 
pending court review is an ordinary consequence of the statutory 
scheme. 

Accordingly, the court finds that jurisdiction is lacking and the action 
is dismissed. 
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